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Federal Communications Commission

Washington, D.C. 20054

In the Katter of:

Advanced Television Systems and
Their Impact Upon the Existing
Television Broadcast Service

)
)
)
)
)
)

:MIl Docket

Opposition of Association Of ABerica's Public
Television Stations, Corporation For Public Broadcasting,

and Public Broadcasting Service to Petition for Reconsideration

The Association of America's Public Television Stations, the

Corporation for Public Broadcasting, and the Public Broadcasting

Service ("Public Television") hereby submit their partial

Opposition to the Petition for Reconsideration filed in the

above-captioned proceeding by Polar Broadcasting, Inc. et al.

( "Polar") . 1 In that Petition, Polar urges the Commission, inter

alia, to give existing low power television stations a "higher

priority than vacant allotments or new applicants, whether

commercial or non-commercial" and, upon conversion to ATV, to

give low power television stations primary status. 2 Public

Television submits that these two proposals, to the extent they

That Petition was filed on behalf of twenty-five low
power television licensees and applicants. Public Television has
actively participated in all phases of this proceeding, filing
Comments and Reply Comments in response to the Notice of Proposed
Rule Making and a Petition for Clarification and Partial
Reconsideration of the Second Report and Order/Further Notice of
Proposed Rule Making.

2 Petition at p.13-16.
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apply to noncommercial allotments, are fundamentally inconsistent

~ with established Congressional and Commission policies -

policies reaffirmed in the Second Report and Order3 in this

proceeding -- favoring the reservation of spectrum for

noncommercial use. Those portions of Polar's Petition must be

denied.

ARGUMENT

As Public Television demonstrated in its Comments in

response to the Notice of Proposed Rule Making, the Commission

has, since it first allocated television channels, recognized the

special role that noncommercial educational entities can play in

expanding the diversity of television programming made available

to the American public. 4 In order to ensure that channels were

available for those noncommercial organizations, the Commission

set aside a portion of the television spectrum and reserved it

exclusively for noncommercial use. See Sixth Report and Order on

Television Assignments, 41 F.C.C. 148 (1952). Since the

Commission took that action, it has consistently protected those

reservations and resisted efforts by commercial broadcasters to

de-reserve channels. 5 Congress too has endorsed that

3 Second Report and Order/Further Notice of proposed Rule
Making, FCC 92-174 (released May 8, 1992) at , 37.

4 See Comments of Association of America's Public
Television Stations, Corporation for Public Broadcasting and Public
Broadcasting Service filed in MM Docket No. 87-268, on December 20,
1991 at pp.3-8.

5 Id. at pp. 4-5.

- 2 -



r

allocations policy and has expressed, in the strongest terms, its

\-/ own commitment to public television and to the preservation of

the noncommercial reservations. 6 The wisdom of that policy is

reflected in the quality and diversity of the programs offered by

today's public television stations and the near universal

availability of those programs throughout the country.

As the Commission recognized in its Second Report and Order

in this proceeding, the considerations underlying its reservation

policies remain fully applicable in an ATV environment. Thus, it

held that not only would it allot ATV channels to operating

public television stations, but that it would also preserve as

many vacant noncommercial allotments as possible. Accordingly,

it held that it would use vacant noncommercial channels for ATV

purposes

only where there is no feasible alternative for
assigning an ATV channel to an existing broadcaster
. . . [and would] leave vacant noncommercial allotments
without an ATV pair only when there is no practicable
way to award and existing broadcaster and ATV channel.

Second Report and Order/Further Notice of Proposed Rule Making at

'37. The Commission also stated that it would protect, to the

extent feasible vacant allotments, even where it could not pair

the NTSC channel with an ATV channel. rd.

Polar's proposal to give LPTV stations priority over new

noncommercial applications and to allow LPTV stations to occupy

vacant noncommercial allotments on a primary basis cannot be

6 rd. at pp. 6-8.
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reconciled with this continuing Commission commitment to

~ preserving the reserved spectrum. If adopted, LPTV applicants

would be given priority over new noncommercial applicants for

full power public television stations. vacant noncommercial

channels occupied by LPTV stations would also no longer be

available for noncommercial use.

As Public Television indicated in its Reply Comments, it

does not oppose alloWing LPTV licensees to use vacant

noncommercial reservations where that use is secondary.7 Under

those conditions, the public is provided with an additional

television service, but the channel is available to a

noncommercial entity for a full-power public television station.

Polar's proposal, however, would cut-off any such full-power use

by a noncommercial applicant and effectively reallocate a vacant

reserved channel for commercial purposes once a LPTV applicant

applies for the vacant noncommercial allotment. Such a result

flies in the face of forty years of Commission and congressional

policies favoring universal, public television service.

Moreover, Polar has not advanced any basis for the Commission to

abandon this well-established policy. Its reference to

noncommercial vacant allotments is a parenthetical -- a throw

away -- without any explanation or justification for such a

7 ~ Reply Comments of Association of America's Public
Television Stations, Corporation for Public Broadcasting and Public
Broadcasting Service filed in MM Docket No. 87-268, on January 21,
1992 at p. 5 n.9.
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fundamental change in policy. Indeed, no such justification

exists.
\.-..;'

In addition to these fundamental policy defects, Polar's

proposal is also procedurally defective. As Public Television

argued in its Reply Comments, Polar's argument to confer primary

status on LPTV licensees is outside the scope of this proceeding

and thus cannot be considered by the Commission, consistent with

the Administrative Procedure Act, unless the Commission issues a

further notice of proposed rule making to raise the matter. 8

Conclusion

Accordingly, for the reasons set forth above and in its

Comments and Reply Comments in response to the Notice of Proposed

Rule Making, Public Television urges the Commission to deny

Polar's Petition for Reconsideration to the extent that it

requests the Commission to give LPTV licensees priority over

noncommercial applicants or to give LPTV licensees the right to

use vacant noncommercial allotments on a primary basis.

Respectfully submitted,

~Theodore D. Frank
Marilyn D. Sonn
Arent Fox Kintner Plotkin & Kahn
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5339
202/857-6016

8 Id. at p. 6-7.
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Of Counsel:

Marilyn Mohrman-Gillis, Esq.
Association of America's Public

Television Stations
1350 Connecticut Avenue, N.W., Suite 200
washington, D.C. 20036

Paul E. Symczak, Esq.
Pamela J. Brown, Esq.
Mr. Edward Coltman
Corporation for Public Broadcasting
901 E Street, N.W.
washington, D.C. 20004

Paula A. Jameson, Esq.
Public Broadcasting Service
1320 Braddock Place
Alexandria, VA 22314

Dated: July 16, 1992
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CERTIFICATE OF SERVICE

I, Cynthia T. Miller, hereby certify that I have on this

16th day of July, 1992, caused copies of the foregoing

"OPPOSITION OF ASSOCIATION OF AMERICA'S PUBLIC TELEVISION

STATIONS, CORPORATION FOR PUBLIC BROADCASTING, AND PUBLIC

BROADCASTING SERVICE TO PETITION FOR RECONSIDERATION" to be

served by first class U.S. mail, postage prepaid, upon the

following:

Benjamin Perez
Abacus Communications Company
1801 Columbia Road, N.W.
Suite 101
Washington, D.C. 20009-2031
Counsel for Polar Broadcasting et al.

~~,~
~ hla T. Miller


